HIPAA MINIMUM NECESSARY STANDARDS
(As of 9/10/09)
By: Mildred L. Johnson, J.D., CPC, CCEP
1.
WHAT DOES MINIMUM NECESSARY MEAN?

Minimum necessary limits use, disclosure or requests for Protected Health Information (PHI) to the amount needed to accomplish the intended purpose of the use, disclosure or request.

2.
WHEN DOES MINIMUM NECESSARY APPLY?

a. CE’s Use (including access to) or Disclosure of PHI
b. CE’s Request for PHI from another CE

3.
EXCEPTIONS TO MINIMUM NECESSARY

a. Disclosures or Requests by a CE for TREATMENT purposes

b. Permitted Uses or Disclosures made to the individual or their legal representative.
c. Uses or Disclosures made pursuant to a written HIPAA Authorization.

d. Disclosures to the Secretary under the Compliance and Enforcement provisions of HIPAA (42 CFR 160, Part C)

e. Uses or Disclosures required by law under 42 CFR 164.512(a)

f. Victims of abuse, neglect or domestic violence IF required by law to be reported,
1) Pursuant to a court order to the extent authorized in the order

2) Pursuant to a subpoena or discovery requests without a court order IF:

i.  the CE receives written statement and documentation from the party seeking the PHI that reasonable efforts have been made to provide notice to the individual whose PHI is requested, or
ii.  the party has made reasonable efforts to obtain a qualified protective order, or
iii. the CE makes reasonable efforts to provide reasonable notice to the individual meeting the HIPAA requirements, or seeks a qualified protective order.

3) Disclosures for law enforcement purposes
g. Disclosures for law enforcement purposes, such as injury reports required by law, court order, subpoena, enforcement inquiry, identification and location purposes, victims of crime.
4.
PROCEDURES FOR CE’s TO IMPLEMENT MINIMUM NECESSARY 
a. Use of and Access To PHI:  CE must identify members of workforce who need access to PHI and the categories of PHI to which access is needed along with any conditions to access.
i. Where the entire medical record is necessary to access/use, the CE policies/standard protocols MUST explicitly state that level and justification for that level of access/use.
b. Routine or Recurring Disclosures and Requests By CE:  CE has policies/standard protocols that limit PHI disclosed to the amount reasonably necessary to achieve the purpose of the disclosure.
EXAMPES for Disclosures:  Payment, Healthcare Operations, to a BA, Research Waiver, Workers Compensation, Requests by CE.
c. Non-Routine/Non-Recurring Requests by CE:  CE develops reasonable criteria for determining and limiting the disclosure of, or request for, PHI to the amount reasonably necessary to accomplish the purpose for which the disclosure or request is made, and review those requests on an individual basis using that criteria.
EXAMPLES:  Research requests, as a BA, Fundraising.  

d. Reasonable Reliance.  In certain cases, the CE can rely on the judgment of the party requesting the disclosure as being the minimum necessary.  This reliance must be reasonable under the circumstances and is permitted when the request is made by:

i. Public officials for purposes permitted under 45 CFR 164.512, such as public health purposes;

ii. Another CE

iii. A professional who is a member of the CE’s workforce or BA for purposes of providing professional services (i.e., attorney, accountant);

iv. Researcher with appropriate documentation in accordance with 42 CFR 164.512(i) (i.e., Waiver of Authorization).
MINIMUM NECESSARY DECISION TABLE
09/10/10
	Use or Disclosure of PHI Permitted or Required Under HIPAA
	Minimum Necessary Apply?

	
	

	Business Associates 
	Yes

	Individual or their Personal Representative 164.502(2)(ii)
	No

	Treatment 164.520(2)(i)
	No

	Secretary of HHS for Enforcement  164.502(2)(iv)
	No

	Payment
	Yes, but can reasonably rely on another CE

	Health Care Operations
	

	Pursuant to a Written HIPAA Authorization 164.502(2)(iii)
	No

	For Involvement in the individual’s care and notification purposes 164.510(b)
	Yes

	In the Individual’s Presence  164.510(b)(2)
	No

	Outside the Individual’s Presence when in the bests interests of the Individual  164.510(b)(3)
	Yes

	Required by law (See 164.512(c),(e) or (f)); 164.512(a)
	No

	Public Health  Authority for Public Health Activities. 164.512(b)
	Yes, but can reasonably rely on official’s request

	To the FDA for FDA-regulated product/activity. 164.512(b)
	Yes

	Disclosure to individual exposed to communicable disease if CE is authorized by law to notify such persons.  164.512(b)
	Yes

	Victims of abuse, neglect or domestic violence 164.512(c)
	No

	Health oversight activities 164.512(d)
	Yes

	Judicial and Administrative Proceedings 164.512(e)
	No

	For Law Enforcement Purposes 164.512(f)
	No

	
Pursuant to Process and as otherwise required by law
	No

	
Limited information for ID and Location purposes
	No

	
Victims of a crime
	No

	
About a decedent to alert law enforcement if it is believed death was a result of criminal activity
	No

	
Reporting crime in emergencies
	No

	Decedents Information to coroners, med. examiners & funeral directors  164.512 (g)
	Yes

	Cadaveric organ, eye or tissue donation purposes 164.512(h)
	Yes

	Research: IRB Waiver of Authorization, Reviews Preparatory to Research,  and Research on Decedent’s Information 164.512(i)
	Yes, but can reasonably rely on documentation provided by Researcher 

	To avert a serious threat to health or safety 164.512(j)
	Yes

	For Specialized Government Functions 164.512(k)
	Yes

	
Military & Veterans Activities
	Yes

	
National Security & Intelligence Activities
	Yes

	
Protective services for the President
	Yes

	
Correctional Institutions & law enforcement custodial
	Yes

	Workers’ Compensation
	Yes

	Fundraising
	Yes
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