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WHAT IS MEDIATION?
■

Intervention

■

Communication

■

Empowerment

■

Problem Solving

■

Relationship

■

Future

■

Impartial

■

Neutral

■

Confidential

■

Agreement

■

Compliance

■

Other?

ALTERNATIVE DISPUTE RESOLUTION

I. ALTERNATIVE DISPUTE RESOLUTION
TEXAS CIVIL PRACTICE & REMEDIES CODE
CHAPTER 152: ADR SYSTEMS ESTABLISHED BY COUNTIES
152.001. Definition
In this chapter, "alternative dispute resolution system" means an informal forum in which
mediation, conciliation, or arbitration is used to resolve disputes among individuals,
entities, and units of government, including those having an ongoing relationship such as
relatives, neighbors, landlords and tenants, employees and employers, and merchants and
consumers.
152.002. Establishment
(a) The commissioners court of a county by order may establish an alternative dispute
resolution system for the peaceable and expeditious resolution of disputes.
(b) The commissioners court may do all necessary acts to make the alternative dispute
resolution system effective, including:
(1) contracting with a private nonprofit corporation, a political subdivision, a
public corporation, or a combination of these entities for the purpose of
administering the system;
(2) making reasonable rules relating to the system, including rules specifying
whether criminal cases may be referred to the system; and
(3) vesting management of the system in a committee selected by the county bar
association.
(c) The actions of a committee authorized by Subsection (b)(3) are subject to the approval
of the commissioners court.
152.003. Referral of Cases
(a) A judge of a district court, county court, statutory county court, probate court, or
justice of the peace court in a county in which an alternative dispute resolution system
has been established may, on motion of a party or on the judge's or justice's own motion,
refer a civil or, if the system accepts criminal cases and on the request of an attorney
representing the state, a criminal case to the system regardless of whether the defendant
in the criminal case has been formally charged. Referral under this section does not
prejudice the case.
(b) Before requesting a referral of a criminal case under this section, an attorney
representing the state must obtain the consent of the victim and the defendant to the
referral.
(c) A criminal case may not be referred to the system if the defendant is charged with or
convicted of an offense listed in Section 3g(a)(1), Article 42.12, Code of Criminal
Procedure, or convicted of an offense, the judgment for which contains an affirmative
finding under Section 3g(a)(2), Article 42.12, Code of Criminal Procedure.
152.004. Financing
(a) To establish and maintain an alternative dispute resolution system, the commissioners
court may set a court cost in an amount not to exceed $15 to be taxed, collected, and paid

as other court costs in each civil case filed in a county or district court in the county,
including a civil case relating to probate matters but not including:
(1) a suit for delinquent taxes;
(2) a condemnation proceeding under Chapter 21, Property Code; or
(3) a proceeding under Subtitle C, Title 7, Health and Safety Code.
(b) The county is not liable for the payment of a court cost under this section.
(c) The clerks of the courts in the county shall collect and pay the costs to the county
treasurer or, if the county does not have a treasurer, to the county officer who performs
the functions of the treasurer, who shall deposit the costs in a separate fund known as the
alternative dispute resolution system fund. The fund shall be administered by the
commissioners court and may only be used to establish and maintain the system. The
system shall be operated at one or more convenient and accessible places in the county.
152.005. Additional Fee for Justice Courts
(a) To establish and maintain an alternative dispute resolution system, the commissioners
court may, in addition to the court cost authorized under Section 152.004, set a court cost
in an amount not to exceed $5 for civil cases filed in a justice court located in the county,
but not including:
(1) a suit for delinquent taxes; or
(2) an eviction proceeding, including a forcible detainer, a forcible entry and
detainer, or a writ of re-entry.
(b) A clerk of the court shall collect and pay the court cost in the manner prescribed by
Section 152.004(c).
152.006. Fee for Alternative Dispute Resolution Centers
An entity described by Section 152.002(a) or (b)(1) that provides services for the
resolution of disputes may collect a reasonable fee set by the commissioners court.
152.007. Participant Fee for Criminal Dispute Resolution
(a) An entity that provides services for the resolution of criminal disputes under this
chapter may collect a reasonable fee set by the commissioners court from a person who
receives the services, not to exceed $350, except that the fee may not be collected from
an alleged victim of the crime.
(b) Fees collected under this section may be paid on a periodic basis or on a deferred
payment schedule at the discretion of the judge, magistrate, or program director
administering the pretrial victim-offender mediation program. The fees must be based on
the defendant’s ability to pay.

CHAPTER 154: ALTERNATIVE DISPUTE RESOLUTION PROCEDURES
Subchapter A. General Provisions
154.001. Definitions
In this chapter:
(1) "Court" includes an appellate court, district court, constitutional county court,
statutory county court, family law court, probate court, municipal court, or justice of the
peace court.
(2) "Dispute resolution organization" means a private profit or nonprofit corporation,
political subdivision, or public corporation, or a combination of these, that offers
alternative dispute resolution services to the public.
154.002. Policy
It is the policy of this state to encourage the peaceable resolution of disputes, with special
consideration given to disputes involving the parent-child relationship, including the
mediation of issues involving conservatorship, possession, and support of children, and
the early settlement of pending litigation through voluntary settlement procedures.
154.003. Responsibility of Courts and Court Administrators
It is the responsibility of all trial and appellate courts and their court administrators to
carry out the policy under Section 154.002.
Subchapter B. Alternative Dispute Resolution Procedures
154.021. Referral of Pending Disputes for Alternative Dispute Resolution Procedure
(a) A court may, on its own motion or the motion of a party, refer a pending dispute for
resolution by an alternative dispute resolution procedure including:
(1) an alternative dispute resolution system established under Chapter 26, Acts of
the 68th Legislature, Regular Session, 1983 (Article 2372aa, Vernon's Texas Civil
Statutes);
(2) a dispute resolution organization; or
(3) a nonjudicial and informally conducted forum for the voluntary settlement of
citizens' disputes through the intervention of an impartial third party, including
those alternative dispute resolution procedures described under this subchapter.
(b) The court shall confer with the parties in the determination of the most appropriate
alternative dispute resolution procedure.
(c) Except as provided by agreement of the parties, a court may not order mediation in an
action that is subject to the Federal Arbitration Act (9 U.S.C. Sections 1-16).
154.022. Notification and Objection
(a) If a court determines that a pending dispute is appropriate for referral under Section
154.021, the court shall notify the parties of its determination.
(b) Any party may, within 10 days after receiving the notice under Subsection (a), file a
written objection to the referral.
(c) If the court finds that there is a reasonable basis for an objection filed under
Subsection (b), the court may not refer the dispute under Section 154.021.

154.023. Mediation
(a) Mediation is a forum in which an impartial person, the mediator, facilitates
communication between parties to promote reconciliation, settlement, or understanding
among them.
(b) A mediator may not impose his own judgment on the issues for that of the parties.
(c) Mediation includes victim-offender mediation by the Texas Department of Criminal
Justice described in Article 56.13, Code of Criminal Procedure.
154.024. Mini-Trial
(a) A mini-trial is conducted under an agreement of the parties.
(b) Each party and counsel for the party present the position of the party, either before
selected representatives for each party or before an impartial third party, to define the
issues and develop a basis for realistic settlement negotiations.
(c) The impartial third party may issue an advisory opinion regarding the merits of the
case.
(d) The advisory opinion is not binding on the parties unless the parties agree that it is
binding and enter into a written settlement agreement.
154.025. Moderated Settlement Conference
(a) A moderated settlement conference is a forum for case evaluation and realistic
settlement negotiations.
(b) Each party and counsel for the party presents the position of the party before a panel
of impartial third parties.
(c) The panel may issue an advisory opinion regarding the liability or damages of the
parties or both.
(d) The advisory opinion is not binding on the parties.
154.026. Summary Jury Trial
(a) A summary jury trial is a forum for early case evaluation and development of realistic
settlement negotiations.
(b) Each party and counsel for the party presents the position of the party before a panel
of jurors.
(c) The number of jurors on the panel is six unless the parties agree otherwise.
(d) The panel may issue an advisory opinion regarding the liability or damages of the
parties or both.
(e) The advisory opinion is not binding on the parties.
154.027. Arbitration
(a) Nonbinding arbitration is a forum in which each party and counsel for the party
present the position of the party before an impartial third party, who renders a specific
award.
(b) If the parties stipulate in advance, the award is binding and is enforceable in the same
manner as any contract obligation. If the parties do not stipulate in advance that the award
is binding, the award is not binding and serves only as a basis for the parties' further
settlement negotiations.

154.028. Mediation Following Application for Expedited Foreclosure
(a) Authorizes a court, following receipt of an application for an expedited foreclosure
proceeding under Rule 736.1, Texas Rules of Civil Procedure, to, in the court's discretion,
conduct a hearing to determine whether to order mediation. Prohibits a court from ordering
mediation without conducting a hearing. Authorizes the petitioner or respondent to request
a hearing to determine whether mediation is necessary or whether an application is
defective.
(b) Prohibits a hearing under Subsection (a) from being conducted before the expiration of
the respondent's deadline to file a response.
(c) Authorizes a hearing under Subsection (a), subject to Subsection (d), to be conducted
by telephone.
(d) Requires the court, not later than the 10th day before the date of a hearing under
Subsection (a), to send notice of the hearing to the parties concerning whether the hearing
will be conducted by telephone and, if applicable, instructions for contacting the court and
attending the hearing by telephone.
(e) Requires the court, at a hearing under Subsection (a), to consider any objections to the
referral of the case to mediation.
(f) Requires the mediation, if the court orders the case to mediation, to be conducted before
the expiration of any deadline imposed by Rule 736, Texas Rules of Civil Procedure.
(g) Authorizes the court to appoint a mediator if the parties to a case that has been ordered
to mediation are unable to agree on the appointment of a mediator. Requires the court, if
a mediator is appointed by the court, to provide all parties with the name of the chosen
mediator at the mediation hearing if the parties are unable to agree to a mediator at that
hearing.
(h) Requires that a mediator's fee be divided equally between the parties.
(i) Authorizes the parties to agree to waive the mediation process.
(j) Requires that notice of any mediation hearing, if a party does not respond to an
application filed under Rule 736, Texas Rules of Civil Procedure, before the deadline
established by that rule, be made in accordance with Subsection (d), and requires the
hearing to occur not later than the 15th day after the date the petitioner files a motion for
default order under Rule 736.7, Texas Rules of Civil Procedure. Authorizes a petitioner to
file a motion to cancel a hearing, and authorizes the court to grant the motion if the
petitioner submits an affidavit stating that the respondent received actual notice and did not
reply before the deadline.
(k) Provides that, if a respondent fails to attend a mediation hearing after notice in
accordance with Subsection (d), the court is prohibited from ordering mediation, and is
required to grant or deny the petitioner's motion for default order under Rule 736.7, Texas
Rules of Civil Procedure.
(l) Requires that any mediation, if a respondent attends a hearing and mediation is ordered,
take place not later than the 29th day after the date the petitioner filed a motion for default
order.
(m) Prohibits the Supreme Court of Texas, notwithstanding Section 22.004 (Rules of Civil
Procedure), Government Code, from amending or adopting rules in conflict with this
section.

Subchapter C. Impartial Third Parties
154.051. Appointment of Impartial Third Parties
(a) If a court refers a pending dispute for resolution by an alternative dispute resolution
procedure under Section 154.021, the court may appoint an impartial third party to
facilitate the procedure.
(b) The court may appoint a third party who is agreed on by the parties if the person
qualifies for appointment under this subchapter.
(c) The court may appoint more than one third party under this section.
154.052. Qualifications of Impartial Third Party
(a) Except as provided by Subsections (b) and (c), to qualify for an appointment as an
impartial third party under this subchapter a person must have completed a minimum of
40 classroom hours of training in dispute resolution techniques in a course conducted by
an alternative dispute resolution system or other dispute resolution organization approved
by the court making the appointment.
(b) To qualify for an appointment as an impartial third party under this subchapter in a
dispute relating to the parent-child relationship, a person must complete the training
required by Subsection (a) and an additional 24 hours of training in the fields of family
dynamics, child development, and family law.
(c) In appropriate circumstances, a court may in its discretion appoint a person as an
impartial third party who does not qualify under Subsection (a) or (b) if the court bases its
appointment on legal or other professional training or experience in particular dispute
resolution processes.
154.053. Standards and Duties of Impartial Third Parties
(a) A person appointed to facilitate an alternative dispute resolution procedure under this
subchapter shall encourage and assist the parties in reaching a settlement of their dispute
but may not compel or coerce the parties to enter into a settlement agreement.
(b) Unless expressly authorized by the disclosing party, the impartial third party may not
disclose to either party information given in confidence by the other and shall at all times
maintain confidentiality with respect to communications relating to the subject matter of
the dispute.
(c) Unless the parties agree otherwise, all matters, including the conduct and demeanor of
the parties and their counsel during the settlement process, are confidential and may
never be disclosed to anyone, including the appointing court.
(d) Each participant, including the impartial third party, to an alternative dispute
resolution procedure is subject to the requirements of Subchapter B, Chapter 261, Family
Code, and Subchapter C, Chapter 48, Human Resources Code.
154.054. Compensation of Impartial Third Parties
(a) The court may set a reasonable fee for the services of an impartial third party
appointed under this subchapter.
(b) Unless the parties agree to a method of payment, the court shall tax the fee for the
services of an impartial third party as other costs of suit.

154.055. Qualified Immunity of Impartial Third Parties
(a) A person appointed to facilitate an alternative dispute resolution procedure under this
subchapter or under Chapter 152 relating to an alternative dispute resolution system
established by counties, or appointed by the parties whether before or after the institution
of formal judicial proceedings, who is a volunteer and who does not act with wanton and
willful disregard of the rights, safety, or property of another, is immune from civil
liability for any act or omission within the course and scope of his or her duties or
functions as an impartial third party. For purposes of this section, a volunteer impartial
third party is a person who does not receive compensation in excess of reimbursement for
expenses incurred or a stipend intended as reimbursement for expenses incurred.
(b) This section neither applies to nor is it intended to enlarge or diminish any rights or
immunities enjoyed by an arbitrator participating in a binding arbitration pursuant to any
applicable statute or treaty.
Subchapter D. Miscellaneous Provisions
154.071. Effect of Written Settlement Agreement
(a) If the parties reach a settlement and execute a written agreement disposing of the
dispute, the agreement is enforceable in the same manner as any other written contract.
(b) The court in its discretion may incorporate the terms of the agreement in the court's
final decree disposing of the case.
(c) A settlement agreement does not affect an outstanding court order unless the terms of
the agreement are incorporated into a subsequent decree.
154.072. Statistical Information on Disputes Referred
The Texas Supreme Court shall determine the need and method for statistical reporting of
disputes referred by the courts to alternative dispute resolution procedures.
154.073. Confidentiality of Certain Records and Communications
(a) Except as provided by Subsections (c), (d), (e), and (f), a communication relating to
the subject matter of any civil or criminal dispute made by a participant in an alternative
dispute resolution procedure, whether before or after the institution of formal judicial
proceedings, is confidential, is not subject to disclosure, and may not be used as evidence
against the participant in any judicial or administrative proceeding.
(b) Any record made at an alternative dispute resolution procedure is confidential, and the
participants or the third party facilitating the procedure may not be required to testify in
any proceedings relating to or arising out of the matter in dispute or be subject to process
requiring disclosure of confidential information or data relating to or arising out of the
matter in dispute.
(c) An oral communication or written material used in or made a part of an alternative
dispute resolution procedure is admissible or discoverable if it is admissible or
discoverable independent of the procedure.
(d) A final written agreement to which a governmental body, as defined by Section
552.003, Government Code, is a signatory that is reached as a result of a dispute
resolution procedure conducted under this chapter is subject to or accepted from required
disclosure in accordance with Chapter 552, Government Code.

(e) If this section conflicts with other legal requirements for disclosure of
communications, records, or materials, the issue of confidentiality may be presented to
the court having jurisdiction of the proceedings to determine, in camera, whether the
facts, circumstances, and context of the communications or materials sought to be
disclosed warrant a protective order of the court or whether the communications or
materials are subject to disclosure.
(f) This section does not affect the duty to report abuse or neglect under Subchapter B,
Chapter 261, Family Code, and abuse, exploitation, or neglect under Subchapter C,
Chapter 48, Human Resources Code.
(g) This section applies to a victim-offender mediation by the Texas Department of
Criminal Justice as described in Article 56.13, Code of Criminal Procedure.

PHASE I CHECKLIST
PRELIMINARY ARRANGEMENTS
1.

Pre-mediation activities:
A. Contact with parties and /or attorneys – where is your allegiance
B. Pre-mediation submission/ information - what are you mediating
C. Ground rules – expectations
D. Cost
E. Conflicts
F. Site
i.
ii.
iii.
iv.
v.
vi.

G.

Camera
Security
Private
Restrooms
Food
Other

Language

PHASE I CHECKLIST
PRELIMINARY ARRANGEMENTS
2. Guests (your rule)
3. Setting up the room
4. Seating Arrangements:
A. Options for mediators
B. Options for co-mediators
C. Options for parties
5. The Greetings:
A. Know who is there
B. Mood Chart

SCHEDULING ORDER

Cause No. 2018-123,456
Dean Stanzione

§

In the County Court at Law #3

v.

§

OF

Cryctal Spradley

§

Lubbock County, Texas

Court’s Scheduling Order (Expedited Actions)
The Court ORDERS that the following deadlines apply. If no date is set by the court,
or if an issue is not addressed by the Court, the event is to be governed by the Texas Rules of Civil
Procedure.
to be set at
pre-trial conference

TRIAL DATE: The trial date will be set at the Pre-Trial conference.

MAY 27, 2018

JOINDER: All parties must be added and served, whether by amendment or
third party practice, by this date. THE PARTY CAUSING JOINDER SHALL PROVIDE
A COPY OF THIS SCHEDULING ORDER AT THE TIME OF SERVICE. THIS DEADLINE
DOES NOT INCLUDE RESPONSIBLE THIRD PARTIES. (2 MONTHS FROM
DEFENDANT’S ANSWER DATE)

JUNE 25, 2018

PLAINTIFF’S EXPERT WITNESSES: Plaintiff shall list each expert’s name,
address, and topics of the witness’ testimony by this date. Expert reports, if
any, of testifying experts shall be furnished to the opposing party within 14 days
following this deadline or within 14 days following receipt by the Plaintiff.
Unless so provided the witness will not testify and this date will not be
extended. (3 MONTHS FROM DEFENDANT’S ANSWER DATE)

JULY 25, 2018

DEFENDANT’S EXPERT WITNESSES: Defendant shall list each expert’s name,
address, and topics of the witness’ testimony by this date. Expert reports, if
any, of testifying experts shall be furnished to the opposing party within 14 days
following this deadline or within 14 days following receipt by Defendant. Unless
so provided the witness will not testify and this date will not be extended. (4
MONTHS FROM DEFENDANT’S ANSWER DATE)

AUGUST 26, 2018

FACT WITNESSES: A list including the name, address, phone number, and topic
of testimony of each fact witness who may be called at trial must be provided by
this date. Witnesses not provided as ordered will not be permitted to testify
unless good cause is shown. (5 MONTHS FROM DEFENDANT’S ANSWER DATE)

SEPTEMBER 25, 2018

DISCOVERY DEADLINE: All discovery must be conducted during the discovery
period and completed by this date.(180 DAYS FROM DEFENDANT’S ANSWER
DATE)

OCTOBER 2, 2018

DISPOSITIVE MOTIONS: All motions, that if granted by the court would dispose
of part or all of the case, shall be filed by this date. This deadline may not be
extended without prior approval of the court. (7 DAYS AFTER DISCOVERY ENDS)

SEPTEMBER 25, 2018

PLEADINGS: All pleading amendments must be filed by this date. This order
does not preclude prompt filing of pleadings directly responsive to any timely
filed pleadings. (SAME DAY AS DISCOVERY ENDS)

DEFAULT DATE:
OCTOBER 25, 2018 9 AM ALTERNATIVE DISPUTE RESOLUTION: It is anticipated that the parties shall
cooperate in an ADR procedure under the terms and conditions ordered by the
Court, as limited by Rule 169, Texas Rules of Civil Procedure, where applicable.
Should the parties agree to use a selected neutral for this case, mediation
should be completed by the default date with a private mediator. Parties
should notify the Office of Dispute Resolution for Lubbock County and the Court
when a date is selected. The mediator shall report the outcome of the ADR
procedure to the Court consistent with the provisions of the Tex. Civ. Prac. &
Rem. Code Ann. Section 154.
If the parties do not agree or are unable to select a private mediator, the
mediation will be conducted by the Office of Dispute Resolution (ODR) on the
default mediation date at the time given. The parties may agree to participate
in a different ADR procedure through the ODR or to mediate prior to the default
date. However, mediation may not be held after this date or cancelled without
mutual agreement of the parties and prior approval from the Court. Individuals
with full authority to settle the case shall attend in person and participate in
mediation. Contact the Office of Dispute Resolution for Lubbock County for
more information or wait for correspondence from the Master of Dispute
Resolution. The Master’s letter will be transmitted within 30 days after issuance
of this order.
IF YOU DO NOT APPEAR FOR MEDIATION BEFORE ODR, and/or YOU HAVE NOT
CANCELLED AT LEAST 24 HOURS IN ADVANCE, you may be assessed $75.00 as
court costs. Notify the court and the ODR IMMEDIATELY if the case settles.
NOVEMBER 20, 2018
PRE-TRIAL EXCHANGE DEADLINE: Counsel shall provide to the Court and all
other counsel, the following: (1) requested jury charges, (2) motions in limine, (3) exhibit lists containing
a description of each exhibit and exhibit number, (4) copies of all exhibits the party intends to offer at
trial, marked with exhibit tags and numbers, and, (5) deposition excerpts (counsel shall identify each
deposition counsel intends to offer at trial, either by video or otherwise, and designate by page and line
number those portions of each deposition counsel intends to offer at trial). Counsel are ordered to
confer prior to the Pre-Trial Management Conference, and shall attempt to reach agreements and
stipulations with regard to matters addressed in the motions in limine,

admissibility of exhibits and objections to deposition excerpts. (5 DAYS PRIOR TO PRE-TRIAL
MANAGEMENT CONFERENCE)

NOVEMBER 25, 2018

PRE-TRIAL MANAGEMENT CONFERENCE: The Court will rule on any pending
motions, including motions in limine and objections to depositions excerpts,
make preliminary rulings on admissibility of proposed exhibits, and make any
other appropriate order which will aid the Court in trying the case as efficiently
as possible. (8 MONTHS FROM DEFENDANT’S ANSWER DATE)

These trial events are set within a specific time frame to provide for a fair but efficient disposition of the
case. Unless otherwise indicated, none of these events can be changed without
the court’s approval. The court has set specific dates and will be unwilling to
change its Scheduling Order, especially as the case nears the trial date.

SIGNED AND ORDERED ON THIS _______ day of ___________________, 20__.

JUDGE PRESIDING

***For this example, this case was filed on March 1, 2018. The defendant (unbelievably!), was served
on the same date. His answer time will have passed on March 25, 2018. This date is the one we will use
to determine everything else.

Cause No. 2018-123,456
Dean Stanzione

§

In the 237th District Court

v.

§

OF

Cryctal Spradley

§

Lubbock County, Texas

Court’s Scheduling Order (Expedited Actions)
The Court ORDERS that the following deadlines apply. If no date is set by the court,
or if an issue is not addressed by the Court, the event is to be governed by the Texas Rules of Civil
Procedure.
JANUARY 27, 2019

TRIAL DATE: This case will be tried on this date. If the Court assigned to this
case cannot reach the case on this date, it will be tried by a visiting judge or by
one of the other Lubbock County District Judges. (10 MONTHS FROM
DEFENDANT’S ANSWER DATE)

MAY 27, 2018

JOINDER: All parties must be added and served, whether by amendment or
third party practice, by this date. THE PARTY CAUSING JOINDER SHALL PROVIDE
A COPY OF THIS SCHEDULING ORDER AT THE TIME OF SERVICE. THIS DEADLINE
DOES NOT INCLUDE RESPONSIBLE THIRD PARTIES. (2 MONTHS FROM
DEFENDANT’S ANSWER DATE)

JULY 25, 2018

PLAINTIFF’S EXPERT WITNESSES: Plaintiff shall list each expert’s name,
address, and topics of the witness’ testimony by this date. Expert reports, if
any, of testifying experts shall be furnished to the opposing party within 14 days
following this deadline or within 14 days following receipt by the Plaintiff.
Unless so provided the witness will not testify and this date will not be
extended. (4 MONTHS FROM DEFENDANT’S ANSWER DATE)

AUGUST 25, 2018

DEFENDANT’S EXPERT WITNESSES: Defendant shall list each expert’s name,
address, and topics of the witness’ testimony by this date. Expert reports, if
any, of testifying experts shall be furnished to the opposing party within 14 days
following this deadline or within 14 days following receipt by Defendant. Unless
so provided the witness will not testify and this date will not be extended. (5
MONTHS FROM DEFENDANT’S ANSWER DATE)

AUGUST 25, 2018

FACT WITNESSES: A list including the name, address, phone number, and topic
of testimony of each fact witness who may be called at trial must be provided by
this date. Witnesses not provided as ordered will not be permitted to testify
unless good cause is shown. (5 MONTHS FROM DEFENDANT’S ANSWER DATE)

SEPTEMBER 25, 2018

DISCOVERY DEADLINE: All discovery must be conducted during the discovery
period and completed by this date.(180 DAYS FROM DEFENDANT’S ANSWER
DATE)

OCTOBER 2, 2018

DISPOSITIVE MOTIONS: All motions (other than a motion under Rule 91a), that
if granted by the court would dispose of part or all of the case, shall be filed by
this date. This deadline may not be extended without prior approval of the
court. (7 DAYS AFTER DISCOVERY ENDS)

SEPTEMBER 25, 2018

PLEADINGS: All pleading amendments must be filed by this date. This order
does not preclude prompt filing of pleadings directly responsive to any timely
filed pleadings. (SAME DAY AS DISCOVERY ENDS)

DEFAULT DATE:
OCTOBER 25, 2018 @ 9 AM ALTERNATIVE DISPUTE RESOLUTION: It is anticipated that the parties shall
cooperate in an ADR procedure under the terms and conditions ordered by the
Court, as limited by Rule 169, Texas Rules of Civil Procedure, where applicable.
Should the parties agree to use a selected neutral for this case, mediation
should be completed by the default date with a private mediator. Parties
should notify the Office of Dispute Resolution for Lubbock County and the Court
when a date is selected. The mediator shall report the outcome of the ADR
procedure to the Court consistent with the provisions of the Tex. Civ. Prac. &
Rem. Code Ann. Section 154.
If the parties do not agree or are unable to select a private mediator, the
mediation will be conducted by the Office of Dispute Resolution (ODR) on the
default mediation date at the time given. The parties may agree to participate
in a different ADR procedure through the ODR or to mediate prior to the default
date. However, mediation may not be held after this date or cancelled without
mutual agreement of the parties and prior approval from the Court. Individuals
with full authority to settle the case shall attend in person and participate in
mediation. Contact the Office of Dispute Resolution for Lubbock County for
more information or wait for correspondence from the Master of Dispute
Resolution. The Master’s letter will be transmitted within 30 days after issuance
of this order.
IF YOU DO NOT APPEAR FOR MEDIATION BEFORE ODR, and/or YOU HAVE NOT
CANCELLED AT LEAST 24 HOURS IN ADVANCE, you may be assessed $75.00 as
court costs. Notify the court and the ODR IMMEDIATELY if the case settles.
JANUARY 22, 2019
PRE-TRIAL EXCHANGE DEADLINE: Counsel shall provide to the Court and all
other counsel, the following: (1) requested jury charges, (2) motions in limine, (3) exhibit lists containing
a description of each exhibit and exhibit number, (4) copies of all exhibits the party intends to offer at
trial, marked with exhibit tags and numbers, and, (5) deposition excerpts (counsel shall identify each
deposition counsel intends to offer at trial, either by video or otherwise, and

designate by page and line number those portions of each deposition counsel intends to offer at trial).
Counsel are ordered to confer prior to the Pre-Trial Management Conference,
and shall attempt to reach agreements and stipulations with regard to matters
addressed in the motions in limine, admissibility of exhibits and objections to
deposition excerpts. (5 DAYS PRIOR TO TRIAL)
JANUARY 17, 2019

PRE-TRIAL MANAGEMENT CONFERENCE: The Court will rule on any pending
motions, including motions in limine and objections to depositions excerpts,
make preliminary rulings on admissibility of proposed exhibits, and make any
other appropriate order which will aid the Court in trying the case as efficiently
as possible. (10 DAYS PRIOR TO TRIAL DATE)
These trial events are set within a specific time frame to provide for a fair but
efficient disposition of the case. Unless otherwise indicated, none of these
events can be changed without the court’s approval. The court has set specific
dates and will be unwilling to change its Scheduling Order, especially as the case
nears the trial date.

SIGNED AND ORDERED ON THIS _______ day of ___________________, 20__.

JUDGE PRESIDING

***For this example, this case was filed on March 1, 2018. The defendant (unbelievably!), was served
on the same date. His answer time will have passed on March 25, 2018. This date is the one we will use
to determine everything else.

PHASE II CHECKLIST
THE INTRODUCTORY STATEMENT
(3-5 Minutes)
1. Welcome and Introduction
•
•

Acknowledge willingness to participate
Acknowledge Attorney/Parties – Self Represented

•

Prepare for full disclosure

2. Define mediation and purpose
3. Define your role
4. Mediation concepts: Future/confidential/empowerment/communication
5. Outline the mediation process – Create a picture
• Caucus/Private/Individual
•

Emphasize the importance of listening

•

Solutions not rebuttals

PHASE II CHECKLIST
THE INTRODUCTORY STATEMENT
(3-5 Minutes)
6. Identify conflicts
7. Address referral source – if applicable
8. Possible Privacy Issues
9. Exceptions to Confidentiality
10. Check authority
11. Avoid and/or define jargon
12. Agreement/Outcomes
• Contract/Judgement
13. Fit your personality
14. DO NOT read script
15. Observe for Non-Verbal

MEDIATOR’S OPENING STATEMENT
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MEDIATION RULES

NEGOTIATION
A. Definitions
2. Issues= Topic or subject of negotiations
3. Position= One party’s solution to an issue
4. Interest= One party’s concern about an issue

MEDIATOR ORIENTATIONS, STRATEGIES,
AND TECHNIQUES
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VARIABLES IN DETERMINING THE
RIGHT GOAL AND ROLE
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PHASE III CHECKLIST
INITIAL STATEMENTS OF PARTIES
1. Be firm about not interrupting and respecting it yourself
2. Let speakers provide their perspective without darts
3. Ask appropriate questions
4. Initiating party usually speaks first
5. Limit speakers when necessary
6. If an attorney speaks for client, assess how to bring the client into the mediation
7. If only one attorney is present, change approach

PHASE III CHECKLIST
INITIAL STATEMENTS OF PARTIES
8.

Four common denominators:
a. Poor communication
b. Emotional entanglement
c. Atmosphere of tension
d. Mistrust of motives

9.

Want solutions not rebuttals-control

10. Watch/Listen for
• Negotiation Style
• Organization
• Emotion
• Solution
• Other

THE CRITICAL IMPORTANCE OF GOOD
LISTENING
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FEDERAL ALTERNATIVE DISPUTE
RESOLUTION

REVIEW OF ADR STATUTES - FEDERAL
Federal Alternative Means of Dispute Resolution in the Administrative Process

5 USC 571 et seq. Administrative Dispute Resolution Act (“ADRA”).
571. Definitions
For the purposes of this subchapter, the term-(1) "agency" has the same meaning as in section 551(1) of this title;
(2) "administrative program" includes a Federal function which involves protection of the
public interest and the determination of rights, privileges, and obligations of private
persons through rule making, adjudication, licensing, or investigation, as those terms are
used in subchapter II of this chapter;
(3) "alternative means of dispute resolution" means any procedure that is used to resolve
issues in controversy, including, but not limited to, conciliation, facilitation, mediation,
fact-finding, mini-trials, arbitration, and use of ombuds, or any combination thereof;
(4) "award" means any decision by an arbitrator resolving the issues in controversy;
(5) "dispute resolution communication" means any oral or written communication
prepared for the purposes of a dispute resolution proceeding, including any memoranda,
notes or work product of the neutral, parties or nonparty participant; except that a written
agreement to enter into a dispute resolution proceeding, or final written agreement or
arbitral award reached as a result of a dispute resolution proceeding, is not a dispute
resolution communication;
(6) "dispute resolution proceeding" means any process in which an alternative means of
dispute resolution is used to resolve an issue in controversy in which a neutral is
appointed and specified parties participate;
(7) "in confidence" means, with respect to information, that the information is provided-(A) with the expressed intent of the source that it not be disclosed; or
(B) under circumstances that would create the reasonable expectation on behalf of
the source that the information will not be disclosed;
(8) "issue in controversy" means an issue which is material to a decision concerning an
administrative program of an agency, and with which there is disagreement-(A) between an agency and persons who would be substantially affected by the
decision; or
(B) between persons who would be substantially affected by the decision;
(9) "neutral" means an individual who, with respect to an issue in controversy, functions
specifically to aid the parties in resolving the controversy;
(10) "party" means-(A) for a proceeding with named parties, the same as in section 551(3) of this
title; and
(B) for a proceeding without named parties, a person who will be significantly
affected by the decision in the proceeding and who participates in the proceeding;
(11) "person" has the same meaning as in section 551(2) of this title; and
(12) "roster" means a list of persons qualified to provide services as neutrals.

TERMINATION DATE; SAVINGS PROVISION
Section 11 of Pub. L. 104-320 provided that: 'The authority of agencies to use dispute
resolution proceedings under this Act (see Short Title note below) and the amendments
made by this Act shall terminate on October 1, 1995, except that such authority shall
continue in effect with respect to then pending proceedings which, in the judgment of the
agencies that are parties to the dispute resolution proceedings, require such continuation,
until such proceedings terminate.'
SHORT TITLE
Section 1 of Pub L. 104-320 provided that: "This Act (enacting this subchapter, amending
section 556 of this title, section 10 of Title 9, Arbitration, section 2672 of Title 28,
Judiciary and Judicial Procedure, section 173 of Title 29, Labor, section 3711 of Title 31,
Money and Finance, and sections 605 and 607 of Title 41, Public Contracts, and enacting
provisions set out as notes under this section) may be cited as the 'Administrative Dispute
Resolution Act'."
CONGRESSIONAL FINDINGS
Section 2 of Pub. L. 104-320 provided that: "The Congress finds that(1) administrative procedure, as embodied in chapter 5 of title 5, United State Code, and
other statutes, is intended to offer a prompt, expert, and inexpensive means of resolving
disputes as an alternative to litigation in the Federal courts;
(2) administrative proceedings have become increasingly formal, costly, and lengthy
resulting in unnecessary expenditures of time and in a decreased likelihood of achieving
consensual resolution of disputes;
(3) alternative means of dispute resolution have been used in the private sector for many
years and, in appropriate circumstances, have yielded decisions that are faster, less
expensive, and less contentious;
(4) such alternative means can lead to more creative, efficient, and sensible outcomes;
(5) such alternative means may be used advantageously in a wide variety of
administrative programs;
(6) explicit authorization of the use of well-tested dispute resolution techniques will
eliminate ambiguity of agency authority under existing law;
(7) Federal agencies may not only receive the benefit of techniques that were developed
in the private sector, but may also take the lead in the further development and refinement
of such techniques; and
(8) the availability of a wide range of dispute resolution procedures, and an increased
understanding of the most effective use of such procedures, will enhance the operation of
the Government and better serve the public."
PROMOTION OF ALTERNATIVE MEANS OF DISPUTE RESOLUTION
Section 3 of Pub. L. 104-320 provided that:
(a) Promulgation of Agency Policy. - Each agency shall adopt a policy that addresses the
use of alternative means of dispute resolution and case management. In developing such a
policy, each agency shall (1) consult with the Administrative Conference of the United States and the
Federal Mediation and Conciliation Service; and
(2) examine alternative means of resolving disputes in connection with(A) formal and informal adjudications;

(B) rulemakings;
(C) enforcement actions;
(D) issuing and revoking licenses or permits;
(E) contract administration;
(F) litigation brought by or against the agency; and
(G) other agency actions.
(b) Dispute Resolution Specialists. - The head of each agency shall designate a senior
official to be the dispute resolution specialist of the agency. Such official shall be
responsible for the implementation of(1) the provisions of this Act (see Short Title note above) and the amendments
made by this Act; and
(2) the agency policy developed under subsection (a).
(c) Training. - Each agency shall provide for training on a regular basis for the dispute
resolution specialist of the agency and other employees involved in implementing the
policy of the agency developed under subsection (a). Such training should encompass the
theory and practice of negotiation, mediation, arbitration, or related techniques. The
dispute resolution specialist shall periodically recommend to the agency head agency
employees who would benefit from similar training.
(d) Procedures for Grants and Contracts. (1) Each agency shall review each of its standard agreements for contracts, grants,
and other assistance and shall determine whether to amend any such standard
agreements to authorize and encourage the use of alternative means of dispute
resolution.
(2) (A) Within 1 year after the date of the enactment of this Act (Nov. 15, 1990),
the Federal Acquisition Regulation shall be amended, as necessary, to carry out
this Act (see Short Title note above) and the amendments made by this Act.
(B)For purposes of this section, the term 'Federal Acquisition Regulation'
means the single system of Government-wide procurement regulation referred to
in section 6(a) of the Office of Federal Procurement Policy Act (41 U.S.C. 405
(a). (For termination of Administrative Conference of United States, see provision
of title IV of Pub. L. 104-52, set out as a note preceding section 591 of this title.)
USE OF NONATTORNEYS
Section 9 of Pub. L. 104-320 provided that:
(a) Representation of Parties. - Each agency, in developing a policy on the use of
alternative means of dispute resolution under this act (see Short Title note above), shall
develop a policy with regard to the representation by persons other than attorneys of
parties in alternative dispute resolution proceedings and shall identify any of its
administrative programs with numerous claims or disputes before the agency and
determine (1) the extent to which individuals are represented or assisted by attorneys or by
persons who are not attorneys; and
(2) whether the subject areas of the applicable proceedings or the procedures are
so complex or specialized that only attorneys may adequately provide such
representation or assistance.

(b) Representation and Assistance by Non-attorneys. – A person who is not an attorney
may provide representation or assistance to any individual in a claim or dispute with an
agency, if(1) such claim or dispute concerns an administrative program identified under
subsection (a)
(2) such agency determines that the proceeding or procedure does not necessitate
representation or assistance by an attorney under subsection (a) (2); and
(3) such person meets any requirement of the agency to provide representation or
assistance in such a claim or dispute.
(c) Disqualification of Representation or Assistance. - Any agency that adopts regulations
under subchapter IV of chapter 5 of title 5, United State Code, to permit representation or
assistance by persons who are not attorneys shall review the rules of practice before such
agency to (1) ensure that any rules pertaining to disqualification of attorneys from practicing
before the agency shall also apply, as appropriate, to other persons who provide
representation or assistance; and
(2) establish effective agency procedures for enforcing such rules of practice and
for receiving complaints from affected persons.
572. General authority
(a) An agency may use a dispute resolution proceeding for the resolution of an issue in
controversy that relates to an administrative program, if the parties agree to such
proceeding.
(b) An agency shall consider not using a dispute resolution proceeding if-(1) a definitive or authoritative resolution of the matter is required for precedential
value, and such a proceeding is not likely to be accepted generally as an
authoritative precedent;
(2) the matter involves or may bear upon significant questions of Government
policy that require additional procedures before a final resolution may be made,
and such a proceeding would not likely serve to develop a recommended policy
for the agency;
(3) maintaining established policies is of special importance, so that variations
among individual decisions are not increased and such a proceeding would not
likely reach consistent results among individual decisions;
(4) the matter significantly affects persons or organizations who are not parties to
the proceeding;
(5) a full public record of the proceeding is important, and a dispute resolution
proceeding cannot provide such a record; and
(6) the agency must maintain continuing jurisdiction over the matter with
authority to alter the disposition of the matter in the light of changed
circumstances, and a dispute resolution proceeding would interfere with the
agency's fulfilling that requirement.
(c) Alternative means of dispute resolution authorized under this subchapter are
voluntary procedures which supplement rather than limit other available agency dispute
resolution techniques.

573. Neutrals
(a) A neutral may be a permanent or temporary officer or employee of the Federal
Government or any other individual who is acceptable to the parties to a dispute
resolution proceeding. A neutral shall have no official, financial, or personal conflict of
interest with respect to the issues in controversy, unless such interest is fully disclosed in
writing to all parties and all parties agree that the neutral may serve.
(b) A neutral who serves as a conciliator, facilitator, or mediator serves at the will of the
parties.
(c) The President shall designate an agency or designate or establish an interagency
committee to facilitate and encourage agency use of dispute resolution under this
subchapter. Such agency or interagency committee, in consultation with other appropriate
Federal agencies and professional organizations experienced in matters concerning
dispute resolution, shall-(1) encourage and facilitate agency use of alternative means of dispute resolution;
and
(2) develop procedures that permit agencies to obtain the services of neutrals on
an expedited basis.
(d) An agency may use the services of one or more employees of other agencies to serve
as neutrals in dispute resolution proceedings. The agencies may enter into an interagency
agreement that provides for the reimbursement by the user agency or the parties of the
full or partial cost of the services of such an employee.
(e) Any agency may enter into a contract with any person for services as a neutral, or for
training in connection with alternative means of dispute resolution. The parties in a
dispute resolution proceeding shall agree on compensation for the neutral that is fair and
reasonable to the Government.
574. Confidentiality
(a) Except as provided in subsections (d) and (e), a neutral in a dispute resolution
proceeding shall not voluntarily disclose or through discovery or compulsory process be
required to disclose any dispute resolution communication or any communication
provided in confidence to the neutral, unless-(1) all parties to the dispute resolution proceeding and the neutral consent in
writing, and, if the dispute resolution communication was provided by a nonparty
participant, that participant also consents in writing;
(2) the dispute resolution communication has already been made public;
(3) the dispute resolution communication is required by statute to be made public,
but a neutral should make such communication public only if no other person is
reasonably available to disclose the communication; or
(4) a court determines that such testimony or disclosure is necessary to-(A) prevent a manifest injustice;
(B) help establish a violation of law; or
(C) prevent harm to the public health or safety, of sufficient magnitude in
the particular case to outweigh the integrity of dispute resolution
proceedings in general by reducing the confidence of parties in future
cases that their communications will remain confidential.

(b) A party to a dispute resolution proceeding shall not voluntarily disclose or through
discovery or compulsory process be required to disclose any dispute resolution
communication, unless-(1) the communication was prepared by the party seeking disclosure;
(2) all parties to the dispute resolution proceeding consent in writing;
(3) the dispute resolution communication has already been made public;
(4) the dispute resolution communication is required by statute to be made public;
(5) a court determines that such testimony or disclosure is necessary to-(A) prevent a manifest injustice;
(B) help establish a violation of law; or
(C) prevent harm to the public health and safety, of sufficient magnitude
in the particular case to outweigh the integrity of dispute resolution
proceedings in general by reducing the confidence of parties in future
cases that their communications will remain confidential;
(6) the dispute resolution communication is relevant to determining the existence
or meaning of an agreement or award that resulted from the dispute resolution
proceeding or to the enforcement of such an agreement or award; or
(7) except for dispute resolution communications generated by the neutral, the
dispute resolution communication was provided to or was available to all parties
to the dispute resolution proceeding.
(c) Any dispute resolution communication that is disclosed in violation of subsection (a)
or (b), shall not be admissible in any proceeding relating to the issues in controversy with
respect to which the communication was made.
(d) (1) The parties may agree to alternative confidential procedures for
disclosures by a neutral. Upon such agreement the parties shall inform
the neutral before the commencement of the dispute resolution
proceeding of any modifications to the provisions of subsection (a) that
will govern the confidentiality of the dispute resolution proceeding. If
the parties do not so inform the neutral, subsection (a) shall apply.
(2) To qualify for the exemption established under subsection (j), an alternative
confidential procedure under this subsection may not provide for less disclosure
than the confidential procedures otherwise provided under this section.
(e) If a demand for disclosure, by way of discovery request or other legal process, is
made upon a neutral regarding a dispute resolution communication, the neutral shall
make reasonable efforts to notify the parties and any affected nonparty participants of the
demand. Any party or affected nonparty participant who receives such notice and within
15 calendar days does not offer to defend a refusal of the neutral to disclose the requested
information shall have waived any objection to such disclosure.
(f) Nothing in this section shall prevent the discovery or admissibility of any evidence
that is otherwise discoverable, merely because the evidence was presented in the course
of a dispute resolution proceeding.
(g) Subsections (a) and (b) shall have no effect on the information and data that are
necessary to document an agreement reached or order issued pursuant to a dispute
resolution proceeding.
(h) Subsections (a) and (b) shall not prevent the gathering of information for research or
educational purposes, in cooperation with other agencies, governmental entities, or

dispute resolution programs, so long as the parties and the specific issues in controversy
are not identifiable.
(i) Subsections (a) and (b) shall not prevent use of a dispute resolution communication to
resolve a dispute between the neutral in a dispute resolution proceeding and a party to or
participant in such proceeding, so long as such dispute resolution communication is
disclosed only to the extent necessary to resolve such dispute.
(j) A dispute resolution communication which is between a neutral and a party and which
may not be disclosed under this section shall also be exempt from disclosure under
section 552(b)(3).
28 USC 651 Federal Alternative Dispute Resolution Act
(a) Definition.— For purposes of this chapter, an alternative dispute resolution process
includes any process or procedure, other than an adjudication by a presiding judge, in
which a neutral third party participates to assist in the resolution of issues in controversy,
through processes such as early neutral evaluation, mediation, minitrial, and arbitration as
provided in sections 654 through 658.
(b) Authority.— Each United States district court shall authorize, by local rule adopted
under section 2071 (a), the use of alternative dispute resolution processes in all civil
actions, including adversary proceedings in bankruptcy, in accordance with this chapter,
except that the use of arbitration may be authorized only as provided in section 654. Each
United States district court shall devise and implement its own alternative dispute
resolution program, by local rule adopted under section 2071 (a), to encourage and
promote the use of alternative dispute resolution in its district.
(c) Existing Alternative Dispute Resolution Programs.— In those courts where an
alternative dispute resolution program is in place on the date of the enactment of the
Alternative Dispute Resolution Act of 1998, the court shall examine the effectiveness of
that program and adopt such improvements to the program as are consistent with the
provisions and purposes of this chapter.

PHASE IV CHECKLIST
THE 2-WAY EXCHANGE
1. Move from the Initial Statements to an exchange or dialogue
2. Control calmly, even if it seems disjointed
3. One person speaks at a time. Limit interrupting speaker
4. Minimize notes and gather information (verbal and non-verbal)
5. Know your options for control
6. Private Session?
a. Issues
b.
c.

Techniques
Remember
•

Confidential

•

Summarize

PHASE V CHECKLIST
ISSUES & PROBLEM CLARIFICATION
1.

Listen carefully and pay attention to non-verbal communication

2.
3.

Ask open ended questions. Balance questions between the parties
Understand the situation

4.

Equal understanding between parties

5.

Be patient

6.

Allow other issues to be discussed

7.

Restate and Summarize

8.

The Board
• What are Positions?
• What are Interests?
• ______ Solutions Fit Which?

Do Not Assume
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FLESHING OUT PARTIES’ OWN
STATEMENTS, IDEAS, AND FEELINGS
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A DETAILED CHRONOLOGY IS SELDOM
NECESSARY
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PHASE VI CHECKLIST
GENERATING OPTIONS
1. Generate options one issue at a time
2. Help parties to “brainstorm” to get several options
3. Restate Problem from Position and Interest
4. Identify other options
5. Offer options
6. Start with an issue that will likely result in success
7. Review possible consequences
Do Not Assume

PHASE VII CHECKLIST
THE AGREEMENT
1. Who, What, When, Where, and How
2. Be specific when writing agreement
3. Keep agreement balanced
4. Positive Language
5. Avoid judgmental expressions
6. Provide for the future
7. Reality test the agreement
8. Do not record agreement without permission

PHASE VII CHECKLIST
THE AGREEMENT
9. Agreement must be signed
10. Changes to agreement must be initialed
11. Avoid ambiguous words
12. Enforceable/Unenforceable
a. Consent
b.
c.

Completeness
Duress

d.
e.

Illegal
Statutory Compliance

13. Report to Court

MEDIATION AGREEMENT

AGREEMENT UNDER RULE 169

MEDIATION STATUS REPORT

ETHICAL GUIDELINES

